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(iii) Scale testing procedures. Scales
identified in the CMP must be accurate
within the limits specified in para-
graph (f)(4)(i) of this section. For each
scale identified in the CMP a testing
plan must be developed that:

(A) Describes the procedure the plant
will use to test the scale;

(B) Lists the test weights and equip-
ment required to test the scale;

(C) Lists where the test weights and
equipment will be stored; and

(D) Lists the names of the personnel
responsible for conducting the scale
testing.

(iv) Printed record. An RCR must en-
sure that the scale produces a complete
and accurate printed record of the
weight of each species in a landing. All
of the crab in a delivery must be
weighed on a scale capable of pro-
ducing a complete printed record as de-
scribed in paragraph (e)(3) of this sec-
tion. A printed record of each landing
must be printed before the RCR sub-
mits a CR crab landing report.

(v) Observation area. Each CMP must
designate an observation area. The ob-
servation area is a location designated
on the CMP where an individual may
monitor the offloading and weighing of
crab. The observation area must meet
the following standards:

(A) Access to the observation area. The
observation area must be freely acces-
sible to observer, NMFS staff or en-
forcement aides at any time during the
effective period of the CMP.

(B) Monitoring the offloading and
weighing of crab. From the observation
area, an individual must have an unob-
structed view or otherwise be able to
monitor the entire offload of crab be-
tween the first location where crab are
removed from the boat and a location
where all sorting has taken place and
each species has been weighed.

(C) Other requirements. The observa-
tion area must be sheltered from the
weather and not exposed to unreason-
able safety hazards.

(vi) Plant liaison. The CMP must des-
ignate a plant liaison. The plant liai-
son is responsible for:

(A) Orienting new observers, NMFS
staff and enforcement aides to the
plant;

(B) Assisting in the resolution of ob-
server concerns; and
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(C) Informing NMF'S if changes must
be made to the CMP.

(vii) Drawing to scale of delivery loca-
tion. The CMP must be accompanied by
a drawing to scale of the delivery loca-
tion or vessel showing:

(A) Where and how crab are removed
from the delivering vessel;

(B) The observation area;

(C) The location of each scale used to
weigh crab; and

(D) Each location where crab is sort-
ed.

(viii) Single geographic location. All
offload and weighing locations detailed
in a CMP must be located on the same
vessel or in the same geographic loca-
tion. If a CMP describes facilities for
the offloading of vessels at more than
one location, it must be possible to see
all locations simultaneously.

[70 FR 10241, Mar. 2, 2005, as amended at 70
FR 75421, Dec. 20, 2005; 73 FR 76190, Dec. 15,
2008; 75 FR 56486, Sept. 16, 2010]

§680.30 [Reserved]

Subpart C—Quota Management
Measures

§680.40 Crab Quota Share (QS), Proc-
essor QS (PQS), Individual Fishing
Quota (IFQ), and Individual Proc-
essor Quota (IPQ) Issuance.

(a) Crab @S and Crab @S fisheries. The
Regional Administrator will issue crab
QS for the crab QS fisheries defined in
paragraph (a)(1) of this section. The
Regional Administrator will annually
issue IFQ based on the amount of QS a
person holds. Crab harvested and re-
tained in each crab QS fishery may be
harvested and retained only by persons
holding the appropriate crab IFQ for
that crab QS fishery.

(1) Allocations. With the exception of
the WAI golden king crab fishery, the
Regional Administrator shall annually
apportion 10 percent of the TAC speci-
fied by the State of Alaska for each of
the fisheries described in Table 1 to
this part to the Western Alaska CDQ
program. Ten percent of the TAC in the
Western Aleutian Islands golden king
crab fishery will be allocated to the
Adak community entity. The remain-
ing TACs for the crab QS fisheries will
be apportioned for use by QS holders in
each fishery.
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(2) Official crab rationalication record.
The official crab rationalization record
will be used to determine the amount
of QS that is to be allocated for each
crab QS fishery. The official crab ra-
tionalization record is presumed to be
correct. An applicant for QS has the
burden to prove otherwise. For the pur-
poses of creating the official crab ra-
tionalization record the Regional Ad-
ministrator will presume the following:

(i) An LLP license is presumed to
have been used onboard the same vessel
from which that LLP is derived, unless
documentation is provided establishing
otherwise.

(ii) If more than one person is claim-
ing the same legal landings or legal
processing activities, then each person
eligible to receive QS or PQS based on
those activities will receive an equal
share of any resulting QS or PQS un-
less the applicants can provide written
documentation establishing an alter-
native means for distributing the QS or
PQsS.

(iii) For the purposes of determining
eligibility for CPO QS, a person is pre-
sumed to have processed BSAI crab in
1998 or 1999 if the vessel on which the
applicant’s LLP license is based proc-
essed such crab in those years.

(b) S sectors and regional designa-
tions—(1) General. The Regional Admin-
istrator shall initially assign to quali-
fied persons, crab QS that are specific
to the crab QS fisheries defined in
paragraph (a)(1) of this section. The
crab QS amount issued will be based on
legal landings made on vessels author-
ized to participate in those fisheries in
four QS sectors:

(1) Catcher Vessel Owner (CVO) @S
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this section based on legal landings of
unprocessed crab.

(i1) Catcher Vessel Crew (CVC) @S shall
be initially issued to qualified persons
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defined in paragraph (b)(3) of this sec-
tion based on legal landings of unproc-
essed crab.

(iii) Catcher/Processor Owner (CPO) @S
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this section based on legal landings of
crab that were harvested and processed
on the same vessel.

(iv) Catcher/Processor Crew (CPC) @S
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this section based on legal landings of
crab that were harvested and processed
on the same vessel.

(2) Regional designations. (i) Regional
designations apply to:

(A) North QS if the legal landings
that gave rise to the QS for a crab QS
fishery were landed in the Bering Sea
subarea north of 56°20° N. lat.; or

(B) South @S if the legal landings
that gave rise to the QS for a crab QS
fishery were not landed in the North
Region, and all CVO QS allocated to
the WAI crab QS fishery; or

(C) West @S for a portion of the QS al-
located to the WAG crab QS fishery
subject to the provisions under
§680.40(c)(4).

(ii) Regional designations do not
apply (Undesignated QS) to:

(A) Crab QS for the EBT or WBT crab
QS fishery;

(B) Crab QS for that portion of the
WAG QS fishery not regionally des-
ignated for the West region;

(C) CVC QS;

(D) CPO QS unless that QS is trans-
ferred to the CVO QS sector, in which
case the regional designation is made
by the recipient of the resulting CVO
QS at the time of transfer; and

(E) CPC QS.

(iii) The regional designations that
apply to each of the crab QS fisheries
are specified in the following table:

Crab QS Fishery North Region | South Region West Region UndF({e:Si;gigr?ted
(A) EAG X X
(B) WAG X X
(C) EBT X
(D) WBT X
(E) BSS X X
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Crab QS Fishery North Region | South Region | West Region Und;:.;gi;gsted
(F) BBR x X
(@) PIK X x
(H) SMB X N
(I) WAI X

(iv) The regional designation ratios
applied to QS and PQS for each crab QS
fishery will be established based on the
regional designations determined on
August 1, 2005. QS or PQS issued after
this date will be issued in the same
ratio.

(3) Qualified person means, for the
purposes of QS issuance, a person, as
defined in §679.2, who at the time of ap-
plication for QS meets the following
criteria for each of the QS sectors:

(i) CVO @QS. Holds one or more perma-
nent, fully transferable crab LLP Ili-
censes and is a citizen of the United
States;

(ii) CPO @®S. (A) Holds one or more
permanent, fully transferable crab LLP
licenses with a Catcher/Processor des-
ignation and is a citizen of the United
States; and

(B) Harvested and processed at sea
any crab species in any BSAI crab fish-
ery during the years 1998 or 1999.

(iii) CVC @S and CPC QS. (A) Is an in-
dividual who is a citizen of the United
States, or his or her successor-in-inter-
est if that individual is deceased;

(B) Has historical participation in
the fishery demonstrated by being the
individual named on a State of Alaska
Interim Use Permit for a QS crab fish-
ery and made at least one legal landing
per year for any 3 eligibility years
under that permit based on data from
fish tickets maintained by the State of
Alaska. The qualifying years are de-
scribed in Column C of Table 7 to this
part.

(C) Has recent participation in the
fishery demonstrated by being the indi-
vidual named on a State of Alaska In-
terim Use Permit for a QS crab fishery
and made at least one legal landing
under that permit in any 2 of 3 seasons
based on data from fish tickets main-
tained by the State of Alaska. Those
seasons are defined in Column D of
Table 7 to this part; except that the re-

quirement for recent participation does
not apply if:

(I) The legal landings that qualify
the individual for QS in the PIK crab
QS fishery were made from a vessel
that was less than 60 feet length over-
all; or

(2) If the individual who is otherwise
eligible to receive an initial issuance of
QS died while working as part of a har-
vesting crew in any U.S. commercial
fishery.

(4) Qualification for initial allocation of
QRS—(1) Qualifying year. The qualifying
years for each crab QS fishery are de-
scribed in Column B of Table 7 to this
part.

(i1) Legal landing of crab means, for
the purpose of initial allocation of QS,
crab harvested during the qualifying
years specified in Column B of Table 7
to this part and landed in compliance
with state and Federal permitting,
landing, and reporting regulations in
effect at the time of the landing.

(A) Legal landings exclude any
deadloss, test fishing, fishing con-
ducted under an experimental, explor-
atory, or scientific activity permit, or
the fishery conducted under the West-
ern Alaska CDQ Program.

(B) Landings made onboard a vessel
that gave rise to a crab LLP license or
made under the authority of an LLP 1i-
cense are non-severable from the crab
LLP license until QS has been issued
for those legal landings, except as pro-
vided for in paragraph (c)(2)(vii) of this
section.

(C) Landings may only be used once
for each QS sector for the purposes of
allocating QS.

(D) Landings made from vessels
which are used for purposes of receiv-
ing compensation through the BSAI
Crab Capacity Reduction Program may
not be used for the allocation of CVO
QS or CPO QS.
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(E) Legal landings for purposes of al-
locating QS for a crab QS fishery only
include those landings that resulted in
the issuance of an LLP license en-
dorsed for that crab QS fishery, or
landings that were made in that crab
QS fishery under the authority of an
LLP license endorsed for that crab QS
fishery, except as provided for in para-
graph (¢)(2)(vii) of this section.

(iii) Documentation. Evidence of legal
landings shall be limited to State of
Alaska fish tickets.

(¢) Calculation of QS allocation—(1)
General. (i) For each permanent, fully
transferable crab LLP license under
which an applicant applies, CVO and
CPO QS will be based on legal landings
that resulted in the issuance of that li-
cense or from legal landings that were
made under the authority of that li-
cense.

(ii) For each State of Alaska Interim
Use Permit under which an applicant
applies for CVC QS or CPC QS, the ini-
tial allocation of QS will be based on
the legal landings that were made
under the authority of that permit.

(2) Computation for initial issuance of
®@S. (i) Based on the official crab ra-
tionalization record the Regional Ad-
ministrator shall derive the annual
harvest denominator (AHD) that rep-
resents the amount of legally landed
crab in each crab QS fishery in each
qualifying year as established in Col-
umn B of Table 7 to this part.

(ii) The initial QS pool is described in
Table 8 to this part.

(iii) A person’s initial allocation of
QS shall be based on a percentage of
the legal landings for the applicable
sector in each crab QS fishery:

(A) Associated with crab LLP 1li-
censes held by the applicant for CVO or
CPO QS; or

(B) Authorized under a State of Alas-
ka Interim Use Permit held by the ap-
plicant for CVC or CPC QS.

(iv) The Regional Administrator
shall calculate the allocation of CVO
and CPO QS for each crab QS fishery
“f based on each fully transferable
LLP license ‘I’ held by a qualified per-
son by the following formulas:

(A) Sum legal landings for each
qualifying year, as described in Column
B of Table 7 to this part, and divide
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that amount by the AHD for that year
as follows:

(o legal landings;7AHDy) x 100 =
centage of the AHDy¢

(B) In those fisheries where only a
subset of the qualifying years are ap-
plied, the Regional Administrator will
use the years that yield the highest
percentages of each AHD as calculated
in paragraph (c)(2)(iv)(A) of this sec-
tion.

(C) Sum the highest percentages of
the AHD’s for that license as cal-
culated under paragraph (¢)(2)(iv)(B) of
this section and divide by the number
in Column E of Table 7 to this part
(Subset of Qualifying Years). This
yields the Average Percentage as pre-
sented in the following equation:

o Percentages of the AHD,/Subset of
Qualifying Years; = Average Per-
centager

Per-

(D) Divide the Average percentage in
paragraph (c)(2)(iv)(C) of this section
for a license and fishery by the Sum of
all Average Percentages for all licenses
for that fishery as presented in the fol-
lowing equation:

Average Percentagei/c Average Per-
centagess = Percentage of the Total

Percentages;s
(E) Multiply the Percentage of the
Total Percentages in paragraph

(€)(2)(iv)(D) of this section by the Ini-
tial QS Pool as described in Table 8 to
this part. This yields the unadjusted
number of QS units derived from a li-
cense for a fishery.

(F) Multiply the unadjusted number
of QS units in paragraph (¢)(2)(iv)(E) of
this section by 97 percent. This yields
the number of QS units to be allocated.

(G) Determine the percentage of legal
landings in the subset of qualifying
years associated with a LLP license
with a catcher/processor designation
that were processed on that vessel and
multiply the amount calculated in
paragraph (c)(2)(iv)(F) of this section
by this percentage. This yields the
amount of CPO QS to be allocated.

(H) Determine the percentage of legal
landings in the subset of qualifying
years associated with a LLP license
that were not processed on that vessel
and multiply the amount calculated in
paragraph (c)(2)(iv)(F) of this section
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by this percentage. This yields the
amount of CVO QS to be allocated.

(I) Determine the percentage of legal
landings associated with an LLP li-
cense in the subset of qualifying years
that were delivered in each region as
defined in paragraph (b)(2) of this sec-
tion. The amount calculated in para-
graph (¢)(2)(iv)(H) of this section is
multiplied by the percentage for each
region.

(J) The percentage calculated in
paragraph (c)(2)(iv)(I) of this section
may be adjusted according to the pro-
visions at paragraphs (c)(3) and (c)(4) of
this section.

(v) As shown in the formulas under
this paragraph (c¢)(2)(v), the allocation
of CVC and CPC QS for each crab QS
fishery “‘f”’ based on each State of Alas-
ka Interim Use Permit ‘i’ held by
each qualified person shall be cal-
culated by the Regional Administrator
as follows:

(A) Sum legal landings for each
qualifying year as described in Column
B of Table 7 to this part and divide
that amount by the AHD for that year
using the following equation:

(o legal landings;#AHDy) x 100 =
centage of the AHD;¢

(B) In those fisheries where only a
subset of the qualifying years are ap-
plied, the Regional Administrator will
use the years that yield the highest
percentages of the AHD as calculated
in paragraph (¢)(2)(v)(A) of this section.

(C) Sum the highest percentages of
the AHDs for that license calculated
under paragraph (c)(2)(v)(B) of this sec-
tion and divide by the number in Col-
umn E of Table 7 to this part (Subset of
Qualifying Years). This yields the Av-
erage Percentage as presented in the
following equation:

o Percentages of the AHD,/Subset of
Qualifying Yearsy = Average Per-
centageir

Per-

(D) Divide the Average Percentage in
paragraph (¢)(2)(v)(C) of this section for
a permit and fishery by the Sum of all
Average Percentages for all permits for
that fishery as presented in the fol-
lowing equation:

Average Percentagei/c Average Per-
centagess = Percentage of the Total
Percentages;s
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(E) Multiply the Percentage of the
Total Percentages in paragraph
(©)(2)(v)(BE) of this section by the Initial
QS Pool as described in Table 8 to this
part. This yields the unadjusted num-
ber of QS units derived from a permit
for a fishery.

(F) Multiply the unadjusted number
of QS units in paragraph (¢)(2)(v)(E) of
this section by 3 percent. This yields
the number of QS units to be allocated.

(G) Determine the percentage of legal
landings in the subset of qualifying
years associated with a permit that
were processed on that vessel and mul-
tiply the amount calculated in para-
graph (¢)(2)(v)(F) of this section by this
percentage. This yields the amount of
CPC QS to be allocated.

(H) Determine the percentage of legal
landings in the subset of qualifying
years associated with a permit that
were not processed on that vessel and
multiply the amount calculated in
paragraph (¢)(2)(v)(F) of this section by
this percentage. This yields the
amount of CVC QS to be allocated.

(I) Determine the percentage of legal
landings associated with a permit in
the subset of qualifying years that
were delivered in each region as de-
fined in paragraph (b)(2) of this section.
The amount calculated in paragraph
(¢)(2)(v)(H) of this section is multiplied
by the percentage for each region.

(J) The percentage calculated in
paragraph (c)(2)(v)(I) of this section
may be adjusted according to the pro-
visions at paragraphs (¢)(3) and (c)(4) of
this section. The amount calculated in
paragraph (¢)(2)(v)(H) of this section is
multiplied by the percentage for each
region. These regional QS designations
do not apply to CVC QS.

(vi) Sunken vessel provisions. (A) If a
person applies for CVO QS or CPO QS
based, in whole or in part, on the ac-
tivities of a vessel that sank, the Re-
gional Administrator shall presume
landings for that vessel for the crab
fishing years between the time of ves-
sel loss and the replacement of the ves-
sel under §679.4(k)(5)(v) of this chapter.
These presumed landings shall be
equivalent to 50 percent of the average
legal landings for the qualifying years
established in Column B of Table 7 to
this part unaffected by the sinking. If
the vessel sank during a qualifying
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year, the legal landings for that year
will not be used as the basis for pre-
sumed landings;

(B) If a person applies for CVO QS or
CPO QS based, in whole or in part, on
the activities of a vessel that sank and:

(I) The person who owned the vessel
that sank would have been denied eligi-
bility to replace a sunken vessel under
the provisions of Public Law 106-554;
and

(2) The vessel that sank was replaced
with a newly constructed vessel, with
that vessel under construction no later
than June 10, 2002. For purposes of this
section a vessel is considered under
construction once the keel for that ves-
sel has been laid; and

(3) The newly constructed vessel par-
ticipated in any Bering Sea crab fish-
ery no later than October 31, 2002;

(4) Then the Regional Administrator
shall presume landings for that vessel
for the crab fishing years between the
time of vessel loss and the replacement
of the vessel. These presumed landings
shall be equivalent to 50 percent of the
average legal landings for the quali-
fying years established in Column B of
Table 7 to this part unaffected by the
sinking. If the vessel sank during a
qualifying year, the legal landings for
that year will not be used as the basis
for presumed landings.

(vii) LLP license history exemption. An
applicant for CVO or CPO QS who:

(A) Deployed a vessel in a crab QS
fishery under the authority of an in-
terim or permanent fully transferable
LLP license; and

(B) Prior to January 1, 2002, received
by transfer, as authorized by NMFS, a
permanent fully transferable LLP 1i-
cense for use in that crab QS fishery to
insure that a vessel would remain au-
thorized to participate in the fishery,
may choose to use as the legal landings
which are the basis for QS allocation
on his or her application for crab QS or
PQS either:

(I) The legal landings made on that
vessel for that crab QS fishery prior to
the transfer of the permanent fully
transferable LLP license for use on
that vessel; or

(2) The legal landings made on the
vessel that gave rise to the permanent
fully transferable LLP license and the
legal landings made under the author-

§680.40

ity of that same LLP license in that
crab QS fishery prior to January 1,
2002.

(C) If the history described in para-
graph (¢)(2)(vii)(B)(I) of this section is
being used by another person for an al-
location with an LLP license, then the
allocation in paragraph (c)(2)(vii) will
be based on the legal landings as de-
scribed under paragraph (c¢)(2)(vii)(B)(2)
of this section.

(3) Adjustment of CVO and CVC @S al-
location for North and South regional des-
ignation. The Regional Administrator
may adjust the regional designation of
QS to ensure that it is initially allo-
cated in the same proportion as the re-
gional designation of PQS for that crab
QS fishery. A person who would receive
QS based on the legal landings in only
one region, will receive QS with only
that regional designation. A person
who would receive QS with more than
one regional designation for that crab
QS fishery would have his or her QS
holdings regionally adjusted on a pro
rata basis as follows:

(i) Determine the ratio of the Initial
PQS pool in the North and South re-
gions.

(ii) Multiply the Initial QS pool by
the ratio of North and South PQS. This
will yield the target QS pool for each
region.

(iii) Sum the QS for all persons who
are eligible to receive North QS yield-
ing the unadjusted North QS pool, and
sum the QS for all persons who are eli-
gible to receive South QS yielding the
unadjusted South QS pool.

(iv) To calculate the amount of QS
available for adjustment, subtract the
amount of QS for persons receiving
North only QS from the unadjusted
North QS pool and subtract the amount
of QS for persons receiving South only
QS from the unadjusted South QS pool,
as presented in the following equa-
tions:

(A) Unadj. North QS —North QS only
= North QS for [North & South] QS
holders.

(B) Unadj. South QS —South QS only
= South QS for [North & South] QS
holders.

(v) Determine which region becomes
the gaining region if the target QS pool
is greater than the unadjusted QS pool.
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(vi) Subtract the gaining region
unadjusted QS pool from the gaining
region target QS pool to calculate the
number of QS units that need to be ap-
plied to the gaining region. This
amount is the Adjustment Amount as
presented in the following equation:

Unadj. gaining region QS
gaining region QS pool =
ment Amount

—Target
Adjust-

(vii) Divide the Adjustment Amount
by the unadjusted losing region QS
pool for North and South QS holders.
This yields the regional adjustment
factor (RAF) for each person as pre-
sented in the following equation:

Adj. Amount/unadjusted losing region
QS pool for [North & South] QS
holders = RAF

(viii) For each person (p) who holds
both North and South Region QS, the
QS adjustment (QS Adj. (p)) to that
person’s Unadjusted losing region QS is
expressed in the following equation as:

QS adj. p = Unadjusted losing region
QS p xRAF

(ix) The QS adjustment for person (p)
is made by subtracting the QS adjust-
ment from that person’s unadjusted
losing region QS amount and added to
that person’s unadjusted gaining re-
gion QS. These adjustments will yield
the regional adjustment QS amounts
for that person.

(4) Regional designation of Western
Aleutian Islands golden king crab. Fifty
percent of the CVO QS that is issued in
the WAG crab QS fishery will be ini-
tially issued with a West regional des-
ignation. The West regional designa-
tion applies to QS for delivery west of
174° W. longitude. The remaining 50
percent of the CVO QS initially issued
for this fishery is not subject to re-
gional designation (Undesignated QS).
A person (p) who would receive QS
based on the legal landings in only one
region will receive QS with only that
regional designation. A person who
would receive QS with more than one
regional designation for that crab QS
fishery would have his or her QS hold-
ings regionally adjusted on a pro rata
basis as follows:

(i) The West QS pool is equal to 50
percent of the initial QS pool.
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(ii) The Undesignated QS pool is
equal to 50 percent of the initial QS
pool.

(iii) Sum the QS for all persons who
are eligible to receive West QS yielding
the unadjusted West QS pool, and sum
the QS for all persons who are eligible
to receive undesignated QS yielding
the unadjusted undesignated QS pool.

(iv) To calculate the amount of QS
available for adjustment, subtract the
amount of QS for persons receiving
West only QS from the unadjusted
West QS pool and subtract the amount
of QS for persons receiving undesig-
nated only QS from the unadjusted un-
designated QS pool, as presented in the
following equation:

(A) Unadj. West QS—West QS only =
West QS for [West & Undesignated] QS
holders.

(B) Unadj. Undesignated
QS —Undesignated QS only = Undesig-
nated QS for [West & Undesignated] QS
holders.

(v) Subtract the gaining region
Unadjusted QS pool from the gaining
region Target QS pool to calculate the
number of QS units that will need to be
applied to the gaining region. This
amount is the Adjustment Amount as
presented in the following equation:

Target gaining
pool —unadjusted region QS =
justment Amount

region QS
Ad-

(vi) Divide the Adjustment Amount
by the unadjusted losing region QS
pool for West and Undesignated QS
holders. This yields the regional ad-
justment factor (RAF) for each person
as presented in the following equation:

Adj. Amount/unadjusted losing region
QS pool for West & Undesignated
QS holders = RAF

(vii) For each person (p) who holds
both unadjusted West and Undesig-
nated Region QS, the QS adjustment
(QS Adj. p) to that person’s Unadjusted
West QS is expressed in the following
equation as:

QS adj. p =
RAF

(viii) The QS adjustment for person
(p) is made by subtracting the QS ad-
justment for that person’s unadjusted
losing region QS amount and sub-
tracted from that person’s unadjusted

Unadjusted West QS p x
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gaining region QS. These adjustments
will yield the regional adjustment QS
amounts for that person.

(5) Issuance of converted CPO QS. (1)
For each crab fishing year, the Re-
gional Administrator may issue con-
verted CPO QS for the BBR or BSS
crab QS fishery with a North Region
designation to an entity described in
paragraph (c)(5)(ii), (c)(b)(iii), or
(¢)(5)(iv) of this section if NMFS has
approved an application for converted
CPO QS/IFQ for that crab fishing year.

(ii) Entity A is comprised only of
Yardarm Knot, Inc. (NMFS ID # 675).

(iii) Entity B is comprised only of
Blue Dutch, LLC (NMFS ID # 3163).

(iv) Entity C is comprised only of
Trident Seafoods, Inc. (NMFS ID #
8184).

(v) NMFS will issue Entity A, B, or
C, described in paragraphs (c)(5)(ii)
through (c)(b)(iv) of this section, one
unit of converted CPO for each unit of
CVO QS and 0.9 units of PQS indicated
in an approved application for con-
verted CPO QS/IFQ.

(vi) For each crab fishing year, the
Regional Administrator will not issue
CPO QS for the BBR or BSS crab QS
fishery:

(A) To Entity A described in para-
graph (c)(b)(ii) of this section that is
greater than the amount of converted
CPO QS that may be derived from the
amount of PQS units with a North Re-
gion designation initially issued by
NMFS to Yardarm Knot, Inc. (NMFS
ID # 675), and any affiliates of Yardarm
Knot, Inc., as listed on an annual appli-
cation for converted CPO QS/IFQ for
that crab fishing year;

(B) To Entity B described in para-
graph (c)(5)(iii) of this section that is
greater than the amount of converted
CPO QS that may be derived from the
amount of PQS units with a North Re-
gion designation initially issued by
NMFS to Blue Dutch, LLC, (NMFS ID
# 3163) under paragraph (e)(3) of this
section and any affiliates of Blue
Dutch, LLC, as listed on an annual ap-
plication for annual application for
converted CPO QS/IFQ for that crab
fishing year; and

(C) To Entity C described in para-
graph (c)(5)(iv) of this section that is
greater than the amount of converted
CPO QS that may be derived from the

§680.40

amount of CVO QS units with a North
Region designation initially issued by
NMFS to Trident Seafoods, Inc. (NMFS
ID # 8184), and any affiliates of Trident
Seafoods, Inc., as listed on an annual
application for converted CPO QS/IFQ
for that crab fishing year;

(vii) CPO IFQ derived from converted
CPO QS may be issued to a crab har-
vesting cooperative only if the entity
described in  paragraph (c)(5)(ii),
(c)(b)(iii), or (c)(B)(iv) of this section
holding the converted CPO QS is a
member of that crab harvesting cooper-
ative.

(6) Offloading requirements for CPO
IFQ derived from converted CPO @S. Any
crab harvested under a CPO IFQ permit
derived from converted CPO QS must
be offloaded in the Bering Sea subarea
north of 56°20" N. lat.

(d) Crab PS and Crab PQS Fisheries—
(1) General. The Regional Adminis-
trator shall initially assign to qualified
persons defined in paragraph (d)(3) of
this section crab PQS specific to crab
QS fisheries defined in paragraph (a)(1)
of this section. The crab PQS amount
issued will be based on total legal proc-
essing of crab made in those crab QS
fisheries. PQS shall yield annual IPQ
as defined under paragraph (j) of this
section.

(2) Regional designations. For each
crab QS fishery, PQS shall be initially
regionally designated based on the
legal processing that gave rise to the
PQS as follows:

(i) North P@S if the processing that
gave rise to the PQS for a crab QS fish-
ery occurred in the Bering Sea subarea
north of 56°20" N. lat.; or

(ii) South PQ®S if the processing that
gave rise the PQS for a crab QS fishery
did not occur in the North Region, and
PQS allocated to the WAI crab QS fish-
ery; or

(iii) West PQS for a portion of the
PQS allocated to the WAG crab QS
fishery subject to the provisions under
paragraph (e)(2) of this section; or

(iv) Undesignated. Regional designa-
tions do not apply to:

(A) That portion of the WAG crab QS
fishery that is not regionally des-
ignated as West Region PQS; and

(B) The EBT or WBT crab QS fishery.

(v) The specific regional designations
that apply to PQS in each of the crab
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QS fisheries are described in paragraph
(b)(2)(iii) of this section.

(3) Qualified person, for the purposes
of PQS issuance, means a person, as de-
fined at §679.2, who at the time of ap-
plication for PQS is a U.S. citizen, or a
U.S. corporation, partnership, associa-
tion, or other entity, and who:

(i) Legally processed any crab QS
species established in paragraph (a)(1)
of this section during 1998 or 1999 as
demonstrated on the official crab ra-
tionalization record; or

(ii) Did not legally process any crab
QS species during 1998 or 1999 according
to the official crab rationalization
record, but who:

(A) Processed BSS crab QS species in
each crab season for that fishery dur-
ing the period from 1988 through 1997;
and

(B) From January 1, 1996, through
June 10, 2002, invested in a processing
facility, processing equipment, or a
vessel for use in processing operations,
including any improvements made to
existing facilities with a total expendi-
ture in excess of $1,000,000; or

(C) Is the person to whom the history
of legal processing of crab has been
transferred by the express terms of a
written contract that clearly and un-
ambiguously provides that such legal
processing of crab has been transferred.
This provision would apply only if that
applicant for PQS:

(I) Legally processed any crab QS
species established in paragraph (a)(1)
of this section during 1998 or 1999, as
demonstrated on the official crab ra-
tionalization record; or

(2) Received history of crab proc-
essing that was legally processed dur-
ing 1998 or 1999, as demonstrated on the
official crab rationalization record.

(iii) Qualified persons, or their suc-
cessors-in-interest, must exist at the
time of application for PQS.

(iv) A former partner of a dissolved
partnership or a former shareholder of
a dissolved corporation who would oth-
erwise be a qualified person may apply
for PQS in proportion to his or her
ownership interest in the dissolved
partnership or corporation.

(v) A person who has acquired a proc-
essing corporation, partnership, or
other entity that has a history of legal
processing of crab is presumed to have
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received by transfer all of that history
of legal processing of crab unless a
clear and unambiguous written con-
tract establishes otherwise.

(4) Qualification for initial allocation of
PQRS—(i) Years. The qualifying years for
each crab QS fishery are designated in
Table 9 to this part.

(ii) Ownership interest. Documenta-
tion of ownership interest in a dis-
solved partnership or corporation, as-
sociation, or other entity shall be lim-
ited to corporate documents (e.g., arti-
cles of incorporation) or notarized
statements signed by each former part-
ner, shareholder or director, and speci-
fying their proportions of interest.

(iii) Legal processing of crab means,
for the purpose of initial allocation of
PQS, raw crab pounds processed in the
crab QS fisheries designated under
paragraph (a)(1) of this section in com-
pliance with state and Federal permit-
ting, landing, and reporting regula-
tions in effect at the time of the land-
ing. Legal processing excludes any
deadloss, processing of crab harvested
in a test fishery or under a scientific,
education, exploratory, or experi-
mental permit, or under the Western
Alaska CDQ Program.

(iv) Documentation. Evidence of legal
processing shall be limited to State of
Alaska fish tickets, except that:

(A) NMFS may use information from
a State of Alaska Commercial Opera-
tors Annual Report, State of Alaska
fishery tax records, or evidence of di-
rect payment from a receiver of crab to
a harvester if that information indi-
cates that the buyer of crab differs
from the receiver indicated on State of
Alaska fish ticket records; however:

(B) Information on State of Alaska
fish tickets shall be presumed to be
correct for the purpose of determining
evidence of legal processing of crab. An
applicant will have the burden of prov-
ing the validity of information sub-
mitted in an application that is incon-
sistent with the information on the
State of Alaska fish ticket.

(e) Calculation of PQS allocation—(1)
Computation for initial issuance of P@S.
(i) The Regional Administrator shall
establish the Total Processing Denomi-
nator (TPD) which represents the
amount of legally processed raw crab
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pounds in each crab QS fishery in all
qualifying years.

(ii) For each crab QS fishery, the per-
centage of the initial PQS pool that
will be distributed to each qualified
person shall be based on their percent-
age of the TPD according to the fol-
lowing procedure:

(A) Sum the raw crab pounds pur-
chased for each person for all quali-
fying years.

(B) Divide the sum calculated in
paragraph (e)(1)(ii)(A) of this section
by the TPD. Multiply by 100. This
yields a person’s percentage of the
TPD.

(C) Sum the TPD percentages of all
persons.

(D) Divide the percentage for a per-
son calculated in paragraph (e)(1)(ii)(B)
of this section by the sum calculated in
paragraph (e)(1)(ii)(C) of this section
for all persons. This yields a person’s
percentage of the TPD.

(E) Multiply the amount calculated
in paragraph (e)(1)(ii)(D) of this section
by the PQS pool for that crab QS fish-
ery as that amount is defined in Table
8 to this part.

(F) Determine the percentages of le-
gally processed crab that were proc-
essed in each region. The percentages
calculated in paragraph (e)(1)(ii)(E) of
this section are multiplied by the
amount determined within each re-
gional designation. Regional designa-
tions will apply to that PQS according
to the provisions established in para-
graphs (d)(2) and (e)(2) of this section.

(2) Regional designation of Western
Aleutian Islands golden king crab. (i)
Fifty percent of the PQS that is issued
in the WAG crab QS fishery will be
issued with a West regional designa-
tion. The West regional designation ap-
plies to PQS for processing west of 174°
N. long. The remaining 50 percent of
the PQS issued for this fishery is Un-
designated region PQS.

(ii) A person will receive only West
PQS if, at the time of application, that
person owns a crab processing facility
that is located in the West region. A
person will receive West region and Un-
designated Region PQS if, at the time
of application, that person does not
own a crab processing facility located
in the West region. Expressed algebra-
ically, for any person (p) allocated both
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West region PQS and undesignated re-
gion PQS the formula is as follows:

(A) PQSwest = PQS x0.50

(B) PQSuna. = PQS x0.50

(C) PQSwest for PQSwest & una. holders =
PQSWest_ PQSWest only

(D) PQSwes for Person, wes & und. =
PQSP X PQSWest for PQSWesl & Und. hold-
ers/(PQSwest for PQSwest & una, holders +
PQSUnd.)

(E) PQSuna. for
PQS,—PQSwe.« for Person,

(iii) For purposes of the allocation of
PQS in the WAG crab fishery:

(A) Ownership of a processing facility
is defined as:

(1) A sole proprietor; or

(2) A relationship between two or
more entities in which a person di-
rectly or indirectly owns a 10 percent
or greater interest in another, or a
third entity directly or indirectly owns
a 10 percent or greater interest in both.

(B) A processing facility is a shore-
side crab processor or a stationary
floating crab processor.

(3) PQRS issued to Blue Dutch, LLC. (i)
Pursuant to Public Law 109-241, NMFS
issued 3,015,229 units of PQS for the
BBR crab QS fishery and 7,516,253 units
of PQS for the BSS crab QS fishery.

(i) PQS units issued to Blue Dutch,
LLC, under paragraph (e)(3)(i) of this
section were assigned a regional des-
ignation according to the procedures
established in paragraph (b)(2)(iv) of
this section.

(iii) PQS units issued to Blue Dutch,
LLC, under paragraph (e)(3)(i) of this
section may not be transferred to any
other person.

(f) Application for crab @S or PRQS—(1)
General. The Regional Administrator
will issue QS and/or PQS to an appli-
cant if a complete application for crab
QS or PQS is submitted by or on behalf
of the applicant during the specified
application period, and if the applicant
meets all criteria for eligibility as
specified at paragraphs (b)(3) and (d)(3)
of this section.

(i) The Regional Administrator will
send application materials to the per-
son identified by NMFS as an eligible
applicant based on the official crab ra-
tionalization record. An application
form may also be obtained from the
Internet or requested from the Re-
gional Administrator.

Person, =
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(ii) An application for crab QS or
PQS may be submitted to NMFS as in-
structed on the application. Forms are
available on the NMFS Alaska Region
website at hittp:/
alaskafisheries.noaa.gov, or by con-
tacting NMFS at 800-304-4846, Option 2.

(iii) An application that is post-
marked, faxed, or hand delivered after
the ending date for the application pe-
riod for the Crab QS Program specified
in the FEDERAL REGISTER will be de-
nied.

(2) Contents of application. A complete
application for crab QS or PQS must be
signed by the applicant, or the indi-
vidual representing the applicant, and
include the following, as applicable:

(i) Type of S or PQS for which the
person is applying. Select the type of QS
or PQS for which the applicant is ap-
plying.

(A) If applying for CVO QS or CPO
QS, submit information required in
paragraphs (£)(2)(ii) through (f)(2)(iv) of
this section;

(B) If applying for CVC QS or CPC
QS, submit information required in
paragraphs (£)(2)(ii), ()(2)(ii) and
(£)(2)(v) of this section;

(C) If applying for PQS, submit infor-
mation required in paragraphs (f)(2)(ii),
(£)(2)(dii) and (f)(2)(vi) of this section.

(i1) Applicant information. (A) Enter
the applicant’s name, NMFS person ID
(if applicable), tax ID or social security
number (required), permanent business
mailing address, business telephone
number, facsimile number, and e-mail
(if available);

(B) Indicate (YES or NO) whether ap-
plicant is a U.S. citizen; if YES, enter
his or her date of birth. You must be a
U.S. citizen or U.S. corporation, part-
nership, or other business entity to ob-
tain CVO, CPO, CVC, or CPC QS.

(C) Indicate (YES or NO) whether ap-
plicant is a U.S. corporation, partner-
ship, association, or other business en-
tity; if YES, enter the date of incorpo-
ration;

(D) Indicate (YES or NO) whether ap-
plicant is deceased; if YES, enter date
of death. A copy of the death certifi-
cate must be attached to the applica-
tion;

(BE) Indicate (YES or NO) whether ap-
plicant described in paragraph
(£)(2)(ii)(C) of this section is no longer
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in existence; if YES, enter date of dis-
solution and attach evidence of dissolu-
tion to the application;

(iii) Fishery and QS/P@S type. Indicate
the crab QS fishery and type of QS/PQS
for which applying.

(iv) CVO or CPO @®S. (A) For vessels
whose catch Thistories are being
claimed for purposes of the crab QS
program, enter the following informa-
tion: name of the vessel, ADF&G vessel
registration number, TUSCG docu-
mentation number, moratorium crab
permit number(s), and crab LLP 1li-
cense number(s) held by the applicant
and used on that vessel, qualifying
years or seasons fished by fishery, and
dates during which those permits were
used on that vessel.

(B) Indicate (YES or NO) whether ap-
plicant is applying for QS for any crab
QS fishery for which the applicant pur-
chased an LLP license prior to January
1, 2002, in order to remain in that fish-
ery. If YES, include LLP crab license
number, and the vessel’s name, ADF&G
vessel registration number, and USCG
documentation number.

(C) Indicate (YES or NO) whether QS
is being claimed based on the fishing
history of a vessel that was lost or de-
stroyed. If YES, include the name,
ADF&G registration number, and
USCG documentation number of the
lost or destroyed vessel, the date the
vessel was lost or destroyed, and evi-
dence of the loss or destruction.

(D) Indicate (YES or NO) whether the
lost or destroyed vessel described in
paragraph (f)(2)(iv)(C) of this section
was replaced with a newly constructed
vessel. If YES, include the name,
ADF&G vessel registration number,
and USCG documentation number of
the replacement vessel, date of vessel
construction, and date vessel entered
fishery(ies). Indicate (YES or NO) if the
replacement vessel participated in a
Bering Sea crab fishery by October 31,
2002. If YES, provide documentation of
the replacement vessel’s participation
by October 31, 2002, in a Bering Sea
crab fishery.

(E) If the applicant is applying for
CPO QS, indicate (YES or NO) whether
the applicant processed crab from any
of the crab QS fisheries listed on Table
1 to this part on board a vessel author-
ized by one of the LLP licenses listed
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in paragraph (f)(2)(iv)(A) of this section
in 1998 or 1999. If YES, enter informa-
tion for the processed crab, including
harvest area, date of landing, and crab
species.

(v) CVC or CPC @S. (A) Indicate (YES
or NO) whether applicant had at least
one landing in three of the qualifying
years for each crab species for which
the applicant is applying for QS (see
Table 7 to this part).

(B) Indicate (YES or NO) whether ap-
plicant has recent participation in a
crab QS fishery as defined in Table 7 to
this part.

(C) If the answer to paragraph
d(@2)(V)(A) or paragraph (£)(2)(v)(B) of
this section is YES, enter State of
Alaska Interim Use Permit number and
the name, ADF&G vessel registration
number, and TUSCG documentation
number of vessel on which harvesting
occurred. Select the qualifying years or
seasons fished by QS fishery, and the
dates during which those permits were
used on that vessel;

(D) Indicate (YES or NO) whether a
person is applying as the successor-in-
interest to an eligible applicant. If
YES, attach to the application docu-
mentation proving the person’s status
as a successor-in-interest and evidence
of the death of the eligible applicant.

(vi) Processor @S. (A) Indicate (YES
or NO) whether applicant processed
any of the crab species included in the
Crab QS program (see Table 1 to this
part) in 1998 or 1999.

(B) If answer to paragraph
(£)(2)(vi)(A) of this section is YES,
enter the facility name and ADF&G
processor code for each processing fa-
cility where crab, from any of the crab
QS fisheries listed in Table 1 of this
part, were processed and the qualifying
years or seasons by fishery for which
applicant is claiming eligibility for
PQsS.

©) If answer to paragraph
(£)(2)(vi)(A) of this section is NO, indi-
cate (YES or NO) whether applicant is
claiming eligibility under hardship
provisions;

(D) If answer to paragraph
(H)(2)(vi)(C) of this section is YES, both
of the following provisions must apply
to a processor to obtain hardship provi-
sions. Attach documentation of the fol-
lowing circumstances:

§680.40

(I) Applicant processed QS crab dur-
ing 1998 or 1999, or processed BSS crab
in each season between 1988 and 1997;
and

(2) Applicant invested a total expend-
iture in excess of $1,000,000 for any
processing facility, processing equip-
ment, or a vessel for use in processing
operations, including any improve-
ments made to existing facilities from
January 1, 1996, to June 10, 2002;

(BE) Indicate (YES or NO) whether ap-
plicant has entered into a Community
Right of First Refusal (ROFR) contract
consistent with paragraph (f)(3) of this
section pertaining to the transfer of
any PQS and/or IPQ subject to ROFR
and issued as a result of this applica-
tion.

(F) Contract that the legal proc-
essing history and rights to apply for
and receive PQS based on that legal
processing history have been trans-
ferred or retained; and

(G) Any other information deemed
necessary by the Regional Adminis-
trator.

(H) If applicant is applying to receive
PQS for the WAG crab QS fishery, indi-
cate (YES or NO) whether applicant
owns a crab processing facility in the
West region (see paragraph (b)(2) (iii) of
this section).

(vii) Applicant signature and certifi-
cation. The applicant must sign and
date the application certifying that all
information is true, correct, and com-
plete to the best of his/her knowledge
and belief. If the application is com-
pleted by an authorized representative,
then authorization must accompany
the application.

(3) Notice and contract provisions for
community right of first refusal (ROFR)
for initial issuance of P@S. (i) To be
complete, an application for PQS from
a person based on legal processing that
occurred in an ECC, other than Adak,
must also include an affidavit signed
by the applicant stating that notice
has been provided to the ECC of the ap-
plicant’s intent to apply for PQS. If the
ECC designates an entity to represent
it in the exercise of ROFR under
§680.41(1), then the application also
must include an affidavit of completion
of a contract for ROFR that includes
the terms enacted under section 313(j)
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of the Magnuson-Stevens Act. The affi-
davit must be signed by the applicant
for initial allocation of PQS and the
ECC entity designated under
§680.41(1)(2). A list of contract terms is
available from the NMFS Alaska Re-
gion Web site at hittp:/
www.fakr.noaa.gov. A copy of these
contract terms also will be made avail-
able by mail or facsimile by contacting
the Regional Administrator at 907-586—
7221.

(ii) To be complete, an application
for crab QS or PQS from a person based
on legal processing that occurred in
the GOA north of a line at 56°20" N. lat.
must also include an affidavit signed
by the applicant stating that notice
has been provided to the City of Kodiak
and Kodiak Island Borough of the ap-
plicant’s intent to apply for PQS. If the
City of Kodiak and Kodiak Island Bor-
ough designate an entity to represent
it in the exercise of ROFR under
§680.41(1), then the application also
must include an affidavit of completion
of a contract for ROFR that includes
the terms enacted under the Consoli-
dated Appropriations Act of 2004 (Pub.
L. 108-199) and that is signed by the ap-
plicant for initial allocation of PQS
and the ECC entity designated by the
City of Kodiak and Kodiak Island Bor-
ough under §680.41(1)(2). A list of con-
tract terms 1is available from the
NMFS Alaska Region Web site at http:/
www.fakr.noaa.gov. A copy of these
contract terms also will be made avail-
able by mail or facsimile by contacting
the Regional Administrator at (907)
586-7221.

(4) Application evaluation. The Re-
gional Administrator will evaluate Ap-
plications for Crab QS or PQS sub-
mitted during the specified application
period and compare all claims in an ap-
plication with the information in the
official crab rationalization record.
Claims in an application that are con-
sistent with information in the official
crab rationalization record will be ac-
cepted by the Regional Administrator.
Inconsistent claims in the Applications
for Crab QS or PQS, unless verified by
documentation, will not be accepted.
An applicant who submits inconsistent
claims, or an applicant who fails to
submit the information specified in
paragraph (f)(2) of this section, will be
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provided a single 30-day evidentiary pe-
riod as provided in paragraph (f)(5) of
this section to submit the specified in-
formation, submit evidence to verify
his or her inconsistent claims, or sub-
mit a revised application with claims
consistent with information in the offi-
cial crab rationalization record. An ap-
plicant who submits claims that are in-
consistent with information in the offi-
cial crab rationalization record has the
burden of proving that the submitted
claims are correct.

(5) Additional information or evidence.
The Regional Administrator will evalu-
ate additional information or evidence
to support an applicant’s inconsistent
claims submitted prior to or within the
30-day evidentiary period. If the Re-
gional Administrator determines that
the additional information or evidence
meets the applicant’s burden of proving
that the inconsistent claims in his or
her application are correct, the official
crab rationalization record will be
amended and the information will be
used in determining whether the appli-
cant is eligible for QS or PQS. How-
ever, if the Regional Administrator de-
termines that the additional informa-
tion or evidence does not meet the ap-
plicant’s burden of proving that the in-
consistent claims in his or her applica-
tion are correct, the applicant will be
notified by an IAD, that the applicant
did not meet the burden of proof to
change the information in the official
crab rationalization record.

(6) 30-day evidentiary period. The Re-
gional Administrator will specify by
letter a single 30-day evidentiary pe-
riod during which an applicant may
provide additional information or evi-
dence to support the claims made in
his or her application, or to submit a
revised application with claims con-
sistent with information in the official
crab rationalization record, if the Re-
gional Administrator determines that
the applicant did not meet the burden
of proving that the information on the
application is correct through evidence
provided with the application. Also, an
applicant who fails to submit informa-
tion as specified in paragraphs
(b)(3)(iii) and (b)(3)(iv) of this section
will have 30 days to provide that infor-
mation. An applicant will be limited to
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one 30-day evidentiary period per appli-
cation. Additional information or evi-
dence, or a revised application, re-
ceived after the 30-day evidentiary pe-
riod specified in the letter has expired
will not be considered for purposes of
the IAD.

() Right of First Refusal (ROFR) con-
tract provisions. If an ECC designates an
entity to represent it in the exercise of
ROFR under §680.41(1), then the Re-
gional Administrator will not prepare
an IAD on unverified claims or issue
PQS until an affidavit is received from
the applicant confirming the comple-
tion of a civil contract for ROFR as re-
quired under section 313(j) of the Mag-
nuson-Stevens Act.

(8) Initial administrative determinations
(IAD). The Regional Administrator will
prepare and send an IAD to the appli-
cant following the expiration of the 30-
day evidentiary period if the Regional
Administrator determines that the in-
formation or evidence provided by the
applicant fails to support the appli-
cant’s claims and is insufficient to
rebut the presumption that the official
crab rationalization record is correct,
or if the additional information, evi-
dence, or revised application is not pro-
vided within the time period specified
in the letter that notifies the applicant
of his or her 30-day evidentiary period.
The IAD will indicate the deficiencies
in the application, including any defi-
ciencies with the information, the evi-
dence submitted in support of the in-
formation, or the revised application.
The IAD will also indicate which
claims cannot be approved based on the
available information or evidence. An
applicant who receives an IAD may ap-
peal pursuant to §679.43. An applicant
who avails himself or herself of the op-
portunity to appeal an IAD will not re-
ceive crab QS or PQS until after the
final resolution of that appeal in the
applicant’s favor.

(g) Annual allocation of IFQ. IFQ is
assigned based on the underlying QS.
The Regional Administrator shall as-
sign crab IFQs to each person who
holds QS and submits a complete an-
nual application for crab IFQ/IPQ per-
mit as described under §680.4. IFQ will
be assigned to a crab QS fishery with
the appropriate regional designation,
QS sector, and IFQ class. This amount
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will represent the maximum amount of
crab that may be harvested from the
specified crab QS fishery by the person
to whom it is assigned during the spec-
ified crab fishing year, unless the IFQ
assignment is changed by the Regional
Administrator because of an approved
transfer, revoked, suspended, or modi-
fied under 15 CFR part 904.

(h) Calculation of annual IFQ alloca-
tion—(1) General. The annual allocation
of IFQ to any person (p) in any crab QS
fishery (f) will be based on the TAC of
crab for that crab QS fishery less the
allocation to the Western Alaska CDQ
Program (‘‘CDQ Reserve’’) and Western
Aleutian Islands golden king crab fish-
ery. Expressed algebraically, the an-
nual IFQ allocation formula is as fol-
lows:

(i) IFQ TAC; = TAC;—(CDQ reserver +
Allocation for the Western Aleutian Is-
land golden king crab fishery)

(i1) IFQur = IFQ TAC: x (QS,/QS pooly).

(2) Class A/B IFQ®. (i) QS shall yield
Class A or Class B IFQ if:

(A) Initially assigned to the CVO QS
sector; or

(B) Transferred to the CVO QS sector
from the CPO QS sector.

(ii) The Class A/B IFQ TAC is the por-
tion of the TAC assigned as Class A/B
IFQ under paragraphs (h)(2)(i)(A) and
(B) of this section.

(3) Class A/B IFQ issuance ratio. (i)
Class A and Class B IFQ shall be as-
signed on an annual basis such that the
total amount of Class A and B IFQ as-
signed in a crab fishing year in each
crab QS fishery for each region will be
in a ratio of 90 percent Class A IFQ and
10 percent Class B IFQ.

(ii) The Regional Administrator will
determine the amount of Class A and
Class B IFQ that is assigned to each QS
holder. The Class A IFQ is calculated
by allocating 90 percent of the Class A/
B IFQ TAC (TAC a) to Class A IFQ. A
portion of the IFQ TAC a is allocated
to persons eligible to hold only Class A
IFQ (TAC a only), the remaining IFQ
TAC (TAC r) is allocated for harvest by
a person (p) eligible to receive both
Class A IFQ and Class B IFQ. Expressed
algebraically, for an individual person
(p) eligible to hold both Class A and
Class B IFQ the annual allocation for-
mula is as follows:

(A) TAC, = Class A/B IFQ TAC x 0.90
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(B) TACr = TAC‘._TAC‘I only

(C) IFQ,, = TAC/(Class A/B IFQ
TAC—-TAC, ony) XIFQ,

(D) IFQyp = IFQ,—IFQ4p

4) Class A IFQ and Class B IFQ®
issuance to IPQ® holders. If a person
holds IPQ and IFQ, than that person
will be issued Class A IFQ only for the
amount of IFQ equal to the amount of
IPQ held by that person. Any remain-
ing IFQ held by that person will be
issued as Class A and Class B IFQ in a
ratio so that the total Class A and
Class B IFQ issued in that crab QS fish-
ery is issued as 90 percent Class A IFQ
and 10 percent Class B IFQ;

(5) Class A IFQ and Class B IFQ®
issuance to persons affiliated with IPQ
holders. If an ITPQ holder holds IPQ in
excess of the amount of IFQ held by
that person, all IFQ holders affiliated
with that IPQ holder will receive only
Class A IFQ in proportion to the
amount of IFQ held by those affiliated
persons relative to that amount of IPQ
held by that IPQ holder. Any remain-
ing IFQ held by persons affiliated with
the IPQ holder will be issued as Class A
and Class B IFQ in a ratio so that the
total Class A and Class B IFQ issued in
that fishery is issued as 90 percent
Class A IFQ and 10 percent Class B IFQ.

(6) CVC IF®. (i) QS that is initially
allocated to the CVC QS sector shall
yield CVC IFQ.

(ii) CVC IFQ is not subject to re-
gional designation.

(7) CPO IFQ®. (i) QS that is initially
allocated to the CPO QS sector shall
yield CPO IFQ.

(ii) CPO IFQ is not subject to re-
gional designation.

(8) CPC IFQ®. (i) QS that is initially
allocated to the CPC QS sector shall
yield CPC IFQ.

(ii) CPC IFQ is not subject to re-
gional designation.

9) @S amounts for IFQ calculation.
For purposes of calculating IFQ for any
crab fishing year, the amount of a per-
son’s QS and the amount of the QS pool
for any crab QS fishery will be the
amounts on record with the Alaska Re-
gion, NMF'S, at the time of calculation.

(10) Class A IF®. (i) The amount of
Class A TIFQ issued in excess of the IPQ
issuance limits for the BSS or BBR
crab QS fisheries, as described in para-
graph (j)(3) of this section, will be

50 CFR Ch. VI (10-1-13 Edition)

issued to all Class A IFQ recipients on
a pro rata basis in proportion to the
amount of Class A IFQ held by each
person.

(ii) Any amount of Class A IFQ that
is issued in excess of the IPQ issuance
limits for the BSS or BBR crab QS fish-
eries, as described in paragraph (j)(3) of
this section, is not required to be deliv-
ered to an RCR with unused IPQ.

(i) Annual allocation of IPQ. IPQ is as-
signed based on the underlying PQS.
The Regional Administrator shall as-
sign crab IPQs to each person who sub-
mits a complete annual application for
crab IFQ/IPQ permit as described under
§680.4. Each assigned IPQ will be spe-
cific to a crab QS fishery with the ap-
propriate regional designation. This
amount will represent the maximum
amount of crab that may be received
from the specified crab QS fishery by
the person to whom it is assigned dur-
ing the specified crab fishing year, un-
less the IPQ assignment is changed by
the Regional Administrator because of
an approved transfer, revoked, sus-
pended, or modified under 15 CFR part
904.

(j) Calculation of annual IPQ alloca-
tion—(1) General. The annual allocation
of TAC to PQS and the resulting IPQ in
any crab QS fishery (f) is the Class A
IFQ TAC (TAC,). A person’s annual IPQ
is based on the amount of PQS held by
a person (PQS p) divided by the PQS
pool for that crab QS fishery for all
PQS holders (PQS pool f). Expressed al-
gebraically, the annual IPQ allocation
formula is as follows:

IPQyr = TAC, X PQS,/PQS pooly.

(2) PQS amounts for IPQ calculation.
For purposes of calculating IPQs for
any crab fishing year, the amount of a
person’s PQS and the amount of the
PQS pool for any crab PQS fishery will
be the amounts on record with the
Alaska Region, NMFS, at the time of
calculation.

(3) IPQ issuance limits. The amount of
IPQ issued in any crab fishing year
shall not exceed:

(i) 157,500,000 raw crab pounds (71,441.5
mt) in the BSS crab QS fishery; and

(ii) 18,000,000 raw crab pounds (8,164.7
mt) in the BBR crab QS fishery.

(4) IPQ issued to Blue Dutch, LLC—(3)
BBR IPQ®. For each crab fishing year
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that the total allowable catch for BBR
CR crab is greater than 15,732,480 1b
(7,136.2 mt), NMFS will issue IPQ for
the 3,015,229 units of PQS issued to Blue
Dutch, LLC, pursuant to Public Law
109-241.

(ii) BSS IP®. For each crab fishing
year that the total allowable catch for
BSS CR crab is greater than 21,350,640
1b (9,684.6 mt), NMFS will issue IPQ for
the 7,516,253 units of PQS issued to Blue
Dutch, LLC, pursuant to Public Law
109-241.

(k) Timing for issuance of IFQ or IPQ.
IFQ and IPQ will be issued once the
TAC for that crab QS fishery in that
crab fishing year has been specified by
the State of Alaska. All IFQ and IPQ
for all persons will be issued once for a
crab fishing year for a crab QS fishery.
QS issued after NMFS has issued an-
nual IFQ for a crab QS fishery for a
crab fishing year will not result in IFQ
for that crab QS fishery for that crab
fishing year.

(1) Harvesting and processing privilege.
QS and PQS allocated or permits issued
pursuant to this part do not represent
either an absolute right to the resource
or any interest that is subject to the
“takings’ provision of the Fifth
Amendment of the U.S. Constitution.
Rather, such QS, PQS, or permits rep-
resent only a harvesting or processing
privilege that may be revoked or
amended pursuant to the Magnuson-
Stevens Act and other applicable law.
IPQs do not create a right, title, or in-
terest in any crab until that crab is
purchased from a fisherman.

[70 FR 10241, Mar. 2, 2005, as amended at 70
FR 33395, June 8, 2005; 70 FR 75421, Dec. 20,
2005; 71 FR 32864, June 7, 2006; 73 FR 29983,
May 23, 2008; 73 FR 30320, May 27, 2008; 73 FR
35088, June 20, 2008; 73 FR 76190, Dec. 15, 2008;
74 FR 51520, Oct. 7, 2009]

§68(i.1£)1(11 Transfer of QS, PQS, IFQ and

(a) General. (1) Transfer of crab QS,
PQS, IFQ, or IPQ means any trans-
action, approved by NMFS, requiring
QS or PQS, or the use thereof in the
form of IFQ or IPQ, to pass from one
person to another, permanently or for
a fixed period of time, except that:

(2) A crab IFQ hired master permit
issued by NMFS, as described in §680.4,
is not a transfer of crab QS or IFQ; and

§680.41

(3) The use of IFQ assigned to a crab
harvesting cooperative and used within
that cooperative is not a transfer of
IFQ.

(b) Transfer applications—(1) Applica-
tion. An application is required to
transfer any amount of QS, PQS, IFQ,
or IPQ. A transfer application will not
be approved until the necessary eligi-
bility application has been submitted
and approved by NMFS in accordance
with paragraph (c) of this section. The
Regional Administrator will not ap-
prove any transfers of QS, PQS, IFQ, or
IPQ in any crab QS fishery from Au-
gust 1 until the date of the issuance of
IFQ or IPQ for that crab QS fishery.

(2) Notification of application approval
or disapproval. Persons submitting any
application for approval under §680.41
will receive notification of the Re-
gional Administrator’s decision to ap-
prove or disapprove the application,
and if applicable, the reason(s) for dis-
approval.

(3) Reasons for disapproval. Reasons
for disapproval of an application in-
clude, but are not limited to:

(i) Lack of U.S. citizenship, where
U.S. citizenship is required;

(ii) Failure to meet minimum re-
quirements for sea time as a member of
a harvesting crew;

(iii) An incomplete application, in-
cluding fees and an EDR, if required;

(iv) An untimely application; or

(v) Fines, civil penalties, or other
payments due and owing, or out-
standing permit sanctions resulting
from Federal fishery violations.

4) QS, PQS, IFQ, or IPQ accounts. (i)
QS, PQS, IFQ, or IPQ accounts affected
by a transfer approved by the Regional
Administrator will change on the date
of approval.

(ii) For non-electronic submittals,
any necessary IFQ or IPQ permits will
be sent with the notification of ap-
proval if the receiver of the IFQ or IPQ
permit has completed an annual appli-
cation for crab IFQ or IPQ permit for
the current fishing year as required
under §680.4.

(iii) For electronic submittals, the
parties to the transfer would access
and print approvals and permits online.

(5) Submittal. Submit applications
and other documents to NMFS as in-
structed on the application. Forms are
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